
RE: CA14/21 historic severance of rights: Watermillock common 

Dear commons registration team 

I refer to the application reference CA14/21 to record the historic severance of rights 
in respect of entry 11 in the register of rights for Watermillock common, CL1.  The 
society has no interest in the application for the purposes of r.25(2)(a). 

Under r.41(3), "A right of common attached to land is not to be treated as having 
been severed from that land in consequence of a qualifying event, unless the 
determining authority is satisfied that the severance was lawful and— 

(a)     there is documentary evidence showing that the parties to the transaction or 
disposition which is a qualifying event intended the transaction or disposition to have 
the effect of severing the right of common; or 

(b)     there is evidence that the right of common has been treated since the 
qualifying event as having been severed." 

The qualifying event referred to in this provision is likely to be one specified in para.2 
of Schedule 3 to the 2006 Act. 

The documents submitted by the applicant do not clearly identify the transaction 
which took place which is claimed to have severed the right.  Assuming that a 
conveyance of the relevant parcels of land (to which the rights of common were 
attached) took place, and a copy of the conveyance is produced for the council's 
inspection, that raises a potential difficulty.  It seems likely that the conveyance made 
no provision for the severance of the rights of common attached to those parcels, 
otherwise it would have been adduced as evidence to support the application.  But a 
conveyance, without words to the contrary, incorporates s.62 of the Law of Property 
Act 1925 to convey the rights of common along with the land and cannot normally be 
modified post hoc by evidence that the parties intended to achieve a contrary 
outcome. 

However, there is a tension between the accepted principles of conveyancing law, 
and r.41(3).  In our view, r.41(3), relying on the power in para.5 of Sch.3 to the 2006 
Act, effectively allows a pragmatic exception to those principles where it can be 
shown that there was a contemporary intention to sever (r.41(3)(a); or where there is 
post hoc evidence that the rights were treated as severed (r.41(3)(b)), such as where 
the rights continued to be exercised by the vendor of the land to which they were 
originally attached.  In this case, the minute of 4 August 2002 evinces a 
contemporary intent to sever the rights of common which would satisfy the test in 
r.41(3)(a). 

Even so, we do not see the position is entirely straighforward.  On the one hand, the 
assumed conveyance presumably (i.e. assuming it did not contain words to the 
contrary) did have the effect of transferring the rights of common along with the land, 
and the present owners of that land would be entitled to rely on its having had that 
effect.  On the other hand, all the parties appear to be agreed that a different 
outcome was sought.  In the ordinary course of events, any defect in the original 
transaction could now be rectified by a further conveyance of the rights to the 
applicant, but that is prohibited by s.9 of the 2006 Act.  Assuming that the council is 
satisfied that there was a 'qualifying event' (i.e. a conveyance as described), the 
society would have no objection to the application being granted given that the 
r.41(3) test is satisfied. 
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However, the council may wish to seek legal advice whether granting such an 
application (in this or any other case) might unlawfully deprive the persons entitled to 
the rights by virtue of the conveyance — at the very least, it might be sensible to 
seek written confirmation that those persons (apparently, Mary Elizabeth Nicholson 
and Maureen Iredale) expressly support the application being granted. 

regards 

Hugh Craddock 
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RE: CA14/21 historic severance of rights: Watermillock common 

Hi Svetlana 

Thank you for your email, and for the letter dated 5 May from Susan Wilkinson of 
Scott Duff, following up the society's previous representations. 

We are content with Ms Wilkinson's letter and have no further comments to make. 

regards 

Hugh 
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